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•
S

w
iss Financial S

ervices A
ct (FinS

A
) and the S

w
iss Financial Institutions A

ct (FinIA
) w

ill introduce a
new

 regulatory fram
ew

ork governing the S
w

iss financial m
arkets

�
N

ew
 rules of conduct for financial service providers, incl. client segm

entation
�

R
egistration duty for client advisors of financial services providers w

ho are not licensed by FIN
M

A
�

O
bligations to prepare a prospectus

�
S

ubject portfolio m
anagers and trustees to ongoing prudential supervision and require them

 
to obtain a licence

from
 the Financial M

arket Supervisory
Authority FINM

A

•
The FinS

A
and FinIA

w
ere enacted by the S

w
iss Federal A

ssem
bly on 15 June 2018. 

•
The drafts of the im

plem
enting ordinances w

ere presented for consultation. 

•
The acts and ordinances are expected to enter into force on 1 January 2020.

Introduction
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Trustees are
persons

acting
on a com

m
ercial basis w

ho, based on an instrum
ent creating a trust in the 

m
eaning of the H

ague C
onvention of 1 July 1985 on the Law Applicable to Trusts and on their 

R
ecognition, m

anage or have the power to dispose over assets [S
onderverm

ögen, patrim
oine

distinct] 
for the benefit of beneficiaries or for a specific purpose.

(article 17 (2) FinIA
)

•
P

ersons acting on a com
m

ercial basis

•
B

ased on an instrum
ent creating a trust in the m

eaning of the H
ague C

onvention of 1 July 1985 
on the Law

 A
pplicable to Trusts and on their R

ecognition

•
M

anage or have the pow
er to dispose over assets

•
For the benefit of the beneficiaries or for a specific purpose 

D
efinition of Trustee under FinIA

-O
verview

W
ho is subject to prudential supervision?

w
w
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Trustees are
persons

acting
on a com

m
ercial basis w

ho, based on an instrum
ent creating a trust in the 

m
eaning of the H

ague C
onvention of 1 July 1985 on the Law Applicable to Trusts and on their 

R
ecognition, m

anage or have the power to dispose over assets [S
onderverm

ögen, patrim
oine

distinct] 
for the benefit of beneficiaries or for a specific purpose.

(article 17 (2) FinIA
)

Trust= trust under the H
ague C

onvention 

•
Voluntary trusts evidenced in w

riting (article 3 H
C

T; ≠ statutory trusts, constructive trusts)

•
Trusts created inter vivos

or on death (article 2 (1) H
C

T)

•
Law

 applicable to the trust is irrelevant

•
Type of assets are irrelevant (not lim

ited to trusts over financial assets)

•
Location of the assets is irrelevant

N
.B.the definition of a trust under the H

ague C
onvention and the definition of a trustee under the FinIA

do not hinge on 
w

hether the trust is created for the benefit of beneficiaries or a specific purpose

D
efinition of Trustee under FinIA

–
B

ased
on a Trust

W
ho is subject to prudential supervision?

w
w

w
.baerkarrer.ch

4



Trustees are
persons

acting
on a com

m
ercial basis w

ho, based on an instrum
ent creating a trust in the 

m
eaning of the H

ague C
onvention of 1 July 1985 on the Law Applicable to Trusts and on their 

R
ecognition, m

anage or have the power to dispose over assets [S
onderverm

ögen, patrim
oine

distinct] 
for the benefit of beneficiaries or for a specific purpose.

(article 17 (2) FinIA
)

A
ll persons w

ho "m
anage or have the pow

er to dispose"
over the trust assets under the 

instrum
entcreating the trust 

•
not necessarily lim

ited to the trustee under the law
 applicable to the trust 

(or the definition of the H
ague C

onvention)
�

m
anagem

ent authority or pow
er to dispose does not need to be exclusive

�
authority does not need to be com

prehensive

A contrario:

•
Not m

ere "protectors"
or other persons w

ith, e.g., veto rights, right to appoint a trustee, inspection 
rights, inform

ation rights, consultative rights, advisory position, under the trust deed

•
Not other persons w

ho have the pow
er to m

anage or dispose over the assets based on a contract 
or another instrum

ent, e.g. portfolio m
anagers, investm

ent advisors, corporate directors, 
foundation board m

em
bers

N
.B. no

autom
atic

license for trustees
to actas portfolio

m
anagers

and vice-versa
(article

12 draftFinIO
) 

D
efinition of Trustee under FinIA

–
M

anage orP
ow

er to
D

ispose
W

ho is subject to prudential supervision?

w
w
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Trustees are
persons

acting
on a com

m
ercial basis w

ho, based on an instrum
ent creating a trust in the 

m
eaning of the H

ague C
onvention of 1 July 1985 on the Law Applicable to Trusts and on their 

R
ecognition, m

anage or have the power to dispose over assets [S
onderverm

ögen, patrim
oine

distinct] 
for the benefit of beneficiaries or for a specific purpose.

(article 17 (2) FinIA
)

Persons
acting on a com

m
ercial basis

•
P

ersons regardless of the legal form
 (individuals, partnerships, registered partnerships, corporates)

•
"an independent econom

ic activity pursued on a perm
anent, for-profit basis" (article 3 FinIA

) 

•
P

ortfolio m
anagers and trustees are deem

ed to act com
m

ercially (article 11 (1) draft FinIO
):

�
G

ross turnover from
 the activity of at least CHF 50'000 per calendar year;

�
O

nboard 20 contractual partners (sic!) that are not lim
ited to one-of transactions or ongoing 

relationship w
ith 20 contractual partners in a calendar year;

�
U

nlim
ited pow

er to dispose of third-party assets w
orth m

ore than C
HF 5 m

illion at any given 
tim

e; or
�

Transactions of a total volum
e

of C
H

F 2 m
illion per calendar year.

D
efinition of Trustee under FinIA

–
C

om
m

ercial B
asis

W
ho is subject to prudential supervision?

w
w
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Exem
ptions under the FinIA:

•
P

ersons, w
ho

exclusively
m

anage assets
of persons w

ith w
hom

 they have business or fam
ily ties 

(article 2 (2)(a) FinIA
);

�
Business ties: entities w

ho exclusively service assets of the sam
e group of com

panies
�

Direct fam
ily m

em
bers, + side-lines up to three degrees, spouses

and registered partners, 
co-heirs, god-children

+ exem
ption for single-fam

ily offices controlled by the fam
ily and exclusively m

anaging assets 
controlled by the fam

ily (but not m
ulti-fam

ily offices)

•
P

ersons w
ho m

anage assets under an em
ployee participation plan (article 2 (2)(b) FinIA

)

•
O

ccupational pension funds and em
ployer-sponsored foundations and em

ployers, 
w

ho m
anage such assets (article 2 (2)(f) FinIA

)
�

Incl. foreign em
ployee trust funds

N
.B

. "Trustee" is a protected designation. It can only be used in a nam
e or corporate purpose by 

licensed persons.

D
efinition of Trustee under FinIA

-E
xem

ptions
W

ho is subject to prudential supervision?

w
w
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Exem
ptions under the FinIA:

•
N

o specific exem
ption for private trust com

panies: trustee for a single fam
ily.

•
S

tructuring possibilities:
�

P
rivate trust com

pany under the exem
ption for single fam

ily office B
U

T the private trust 
com

pany is generally not controlled by the fam
ily

�
P

rivate trust com
pany as a non-profit organisation

(article 3 FinIA
)

�
B

U
T is it possible to charge the trust fund the costs and expenses of the private trust com

pany 
(w

ithout a m
argin)?

�
B

U
T is it possible to pay the officers and em

ployees? 
A

re the officers and em
ployees, under such circum

stances, regulated trustees? 
E

m
ployees are not independent. 

A
re the directors and officers independent under article 3 FinIA

?

D
efinition of Trustee under FinIA

-E
xem

ptions
W

ho is subject to prudential supervision?

w
w
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The "short" answ
er

R
egulated Trustees

•
Typical trustees:
�

S
w

iss professional trustees
�

S
w

iss corporate trustees
�

A
ttorneys (in S

w
itzerland) w

ho act as 
trustees for clients ad personam

•
A

typical trustees:
�

Trusts w
ith a foreign trustee, that is 

effectively m
anaged in S

w
itzerland (!)

�
S

w
iss security trustees under financing 

agreem
ents (but generally banks)

�
S

w
iss escrow

 agents holding assets 
"in trust"

W
ho is subject to prudential supervision?

w
w

w
.baerkarrer.ch

O
ut of scope

•
Foreign trustees based abroad, w

ithout a 
perm

anent presence in S
w

itzerland

•
Trustees acting for fam

ily m
em

bers

•
S

ingle fam
ily office acting as trustee for 

m
em

bers of the fam
ily

•
A

dm
inistrators of underlying com

panies

•
(C

orporate directors)

•
(Foundation board m

em
bers)

9



•
Banks, Securities firm

s, and collective asset m
anagers (but not fund m

anagem
ent com

panies) 
are autom

atically authorised
to act as trustees (article 6 FinIA

)

•
Portfolio m

anagers need a separate license to act as trustees (article 12 (1) draft FinIO
)

•
Licensed trustees need a separate license to act as portfolio m

anagers (article 12 (2) draft FinIO
)

P
ortfolio m

anagem
ent = pow

er to dispose over assets under the FinS
A

of clients on the basis of a 
contract
�

C
overs both discretionary portfolio m

anagem
ent and investm

ent advice w
ith pow

er to execute
�

N
.B

. uncertain to w
hat extent a portfolio m

anagem
ent agreem

ent/investm
ent advice agreem

ent 
in connection w

ith trust assets w
ill be exem

pted
�

N
ot corporate directorships (or foundation m

em
bers).

•
Licensed trustees (and portfolio m

anagers) are licensed financial interm
ediaries for A

M
L-purposes

D
efinition of Trustee under FinIA

–
R

egulatory C
ascade

W
ho is subject to prudential supervision?

w
w
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Licensing Requirem
ents

•
Q

ualified shareholder (incl. shareholders holding m
ore than 10%

 of the votes or capital) m
ust 

have a good reputation and ensure their influence w
ill not be exercised at the expense of prudent 

and reliable m
anagem

ent (article 11 (3)FinIA
)

•
"Fit and proper" requirem

ent (G
ewährserfordernis, garantie

d'une
activité

irréprochable) for the 
financial institution, m

em
bers of the board and executive m

anagem
ent (article 11 (1) FinIA

)

•
A

s a m
atter of principle, at least tw

o m
em

bers of m
anagem

ent, or at least a business continuity 
arrangem

ent.

•
G

eneral business continuity requirem
ents (including through an external B

C
P

-P
artner)

C
orporate G

overnance
Licensing R

equirem
ents

w
w

w
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"Fit and proper" requirem
ent (G

ewährserfordernis, garantie
d'une

activité
irréprochable)

M
em

bers of the board and executive m
anagem

ent w
ill require a good reputation and requisite 

qualifications for their function based on the activity and investm
ent activity (article 11 (2) FinIA

)
•

A
t least five years of professional experience in portfolio m

anagem
ent or connection w

ith trusts 
(article 18 (1)(a) draft FinIO

)
•

Training
that is equivalent to the professional experience applicable for regulatory auditors 

(article 18 (1)(n) draft FinIO
)(!), i.e., am

ong others, pursuant to article 4 of the Federal A
ct on the 

O
versight of A

uditors
�

Certified auditor (expert-com
ptable)

�
A

ccountant, tax expert, and at least five years of professional experience
�

(Sw
iss) University degree in business adm

inistration, econom
ics, law

 and 
12 m

onths professional experience or
�

E
quivalentforeign diplom

a and appropriate know
ledge of Sw

iss law
, 

subject to a treaty or reciprocity
�

K
now

ledge of the law
(s) applicable to the trust (?)

C
orporate G

overnance
Licensing R

equirem
ents

w
w

w
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Appropriate organization

•
Effective risk m

anagem
ent, to identify, m

easure, m
anage and m

onitor all essential risks 
(articles 9 (2) and 21 (1) FinIA

)

•
Effective internal controls, including to ensure com

pliance w
ith law

s and regulations as w
ell as 

internal policies and procedures (articles 9 (2) and 21 (1) FinIA
)

•
Risk m

anagem
ent and internal controls need to be independent from

 revenue generating 
activities (article 19 (2) draft FinIO

), unless
�

the trustee has less than five em
ployees or generates a turnover of less than C

H
F 1.5 m

illion and
�

the business m
odel does not have high risks

•
Internal audit (if the annual turnover exceeds C

H
F 10 m

illion and the scope of the activity m
akes it 

necessary; article 19 (3) draft FinIO
)

•
P

ersonnel m
ust be appropriate for the activity and duly qualified (article 15 (2) draft FinIO

)

•
S

tringent regulation of outsourcing (article 14 FinIA
)

O
rganisation

Licensing R
equirem

ents

w
w

w
.baerkarrer.ch
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Licensing Requirem
ents

Statutory and Regulatory Capital

•
Fully paid-in share capital of C

H
F 100,000 (sim

ilar contributions w
ith other business organisations

(article 22 (1) FinIA
)

•
A

ppropriate level of ow
n funds or professional liability insurance (article 22 (2) and 23 FinIA

)
�

a quarter of the fixed costs in the last annual financial statem
ents, up to C

H
F 10 m

illion 
(article 23 (1) and (2) FinIA

)
�

50%
 of the ow

n fund requirem
ents can be m

et through an appropriate professional liability 
coverage (article 24 (2) draft FinIO

)

Affiliation w
ith 

•
a supervisory organisation

(article 7 (2) FinIA
) and 

•
an om

budsm
an organisation

(article 16 FinIA
) –

B
U

T w
ho is the client?

S
tatutory

and R
egulatory C

apital
Licensing R

equirem
ents

w
w

w
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The trustee m
anages the separate fund, ensures its value is m

aintained and em
ploys it for the 

specified purposes.

(article 19 (2) FinIA
)

•
A

ct in the best interest of the beneficiary w
ith the requisite skills, care and loyalty (G

ewissenhaft) 
(article 16 (4) (a) draft-FinIO

)

•
Takes appropriate organizational m

easures to avoid conflicts of interest or exclude any prejudice at 
the expense of the beneficiary (article 16 (4) (b) draft-FinIO

)

•
N

o obligation to hold trust assets on separate accounts, as long as the bank or securities firm
 

allocates the assets to each individual "client" (article 16 (2) cum
 (4) draft-FinIO

)

•
Take requisite m

easures to avoid losing contact w
ith clients and having dorm

ant accounts 
(article 16 (3) cum

 (4) draft-FinIO
)

and everything else based on the fit and proper requirem
ent…

U
nder the FinIA

D
uties of Trustees

w
w

w
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Trustees as financial services providers?

•
P

ersons providing portfolio m
anagem

ent services are financial services providers
�

portfolio m
anagem

ent includes all activities entailing the investm
ent of assets on behalf of 

clients under a pow
er of attorney

≠ trustees w
ho act as legal ow

ner of the m
anaged assets are not financial services providers 

for FinS
A

purposes

Trustees/trust as clients of financial services providers

•
Trustees are institutional clients under the FinS

A
(article 3(3)(a) cum

 (4) FinS
A

): low
 level of 

protection, but m
ay opt-in to acquire professional client status

�
D

oes this segm
entation apply to the trustee w

hen it acts on behalf of the trust?
The trustee is the contracting party, even w

hen it acts on behalf of the trust

•
D

oes this segm
entation apply to a com

pany held by the trust?
�

U
ndertakings w

ith a professional treasury (article 3 (3)(g) FinS
A

) (?)
�

P
rivate investm

ent structures w
ith professional treasury operations created for high-net-w

orth
individuals (article 3 (3)(i) FinS

A
) ? 

= professional clients, but m
ay opt-in to acquire retail client status

= H
N

W
I on a look-through basis (?)

U
nder FinS

A?
D

uties
of Trustees

w
w

w
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Tw
o-tiered supervisory m

odel
S

upervision of Trustees

w
w

w
.baerkarrer.ch
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FIN
M

A

S
upervisory 

O
rganisation

R
egulatory 
A

uditors

Trustee -
ongoing supervision

-
deadline to rem

ediate
irregularities

-
(regulatory audits)

reporting

Special case: 
FIN

M
A m

ay directly supervise trustees 
that are a part of a financial group 
subject to consolidated supervision, as 
part of such consolidated supervision



Supervisory m
odel (article 61 (1) FinIA

)

•
FINM

A
is responsible for licensing trustees and taking form

al enforcem
ent action

•
Supervisory organisation

is responsible for the ongoing prudential supervision 
(article 61 (2) FinIA

)
�

m
onitor com

pliance w
ith the licensing requirem

ents under the FinIA
(and w

ith the rules of conduct under the FinS
A

) 
�

deadlines to rem
edy irregularities (article 43b (2) FIN

M
A

S
A

), and 
�

reporting serious irregularities and non-rem
ediated issues to FIN

M
A (article 43 (3) FIN

M
A

S
A

)

•
R

egulatory audits w
ill be carried out by the supervisory organization or by a regulatory auditor

�
(annual) prudential audits (article 62 (1) FinIA

)
�

audit cycle can
be

reduced
to an audit every

four years, provided
the trustee files a report on 

com
pliance w

ith applicable law
s

and regulations
(article 62 (2) FinIA

)

Supervisory organization

•
private organisations

licensed and supervised by FIN
M

A (article 43a (2) FIN
M

A
S

A
), w

ho are also 
allow

ed as a self-regulatory organization (SRO
) m

onitoring com
pliance w

ith anti-m
oney 

laundering duties if recognised as such by FIN
M

A (article 43a (3) FIN
M

A
S

A
)

Tw
o/three-tiered supervisory m

odel
S

upervision of Trustees

w
w

w
.baerkarrer.ch
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•
G

eneral licensing requirem
ents apply only to (Sw

iss) trustees acting in or from
 Sw

itzerland
�

Trustees dom
iciled/incorporated in S

w
itzerland (article 2 (1) draft FinIO

), 
regardless w

here the settlor, beneficiary, trust assets, etc. are dom
iciled/located

•
Foreign trustees m

ust be licensed by FINM
A

, if they have a physical presence in S
w

itzerland, 
i.e. if they engage persons in S

w
itzerland w

ho, on a perm
anent com

m
ercial basis, 

in or from
 S

w
itzerland:

�
perform

 trustee activities in the nam
e of the foreign trustee (branch) (article 52 (1) FinIA

) or 
�

w
ork for the foreign trustee in another m

anner, nam
ely by forw

arding client orders to it or 
representing it for m

arketing or other purposes (representative office) (article 58 (1) FinIA
) 

�
act de facto as a branch or representative office of a foreign trustee; persons carrying out an 
activity in S

w
itzerland w

ithout having form
ally established a branch or representative office or 

persons perm
anently helping the foreign trustee to carry out essential aspects of its activities in or 

from
 S

w
itzerland

•
Foreign trustees that do not have a perm

anent physical presence in S
w

itzerland are not subject to 
licensing requirem

ents

Pro m
em

oria: C
lient advisors of foreign providers of financial services w

ill be subject to the registration requirem
ent

C
ross-border S

ervices and Licensing R
equirem

ents
Foreign Trustees

w
w

w
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Fate of D
SFIs and

Transitional R
egim

e

w
w

w
.baerkarrer.ch

20

S
tatus of directly subordinated financial interm

ediaries (D
S

FIs) under the A
nti-M

oney 
Laundering A

ct to be abolished and trustees to be subject, for A
M

L purposes, to the 
ongoing supervision by the supervisory organisation and to the supervision of FIN

M
A



A few
 predictions:

•
Expect a standardized approach to licensing proceedings (standardized approach 
applicable to collective investm

ent schem
es, rather than the bespoke approach applied 

to banks and securities dealers)

•
Expect focus on organisationalrequirem

ents (risk m
anagem

ent and com
pliance 

function + internal audit) as w
ell as on qualifications and professional experience of 

m
em

bers of m
anagem

ent

•
Expect FIN

M
A m

ore intensely to intervene on A
M

L

P
redictions and O

pen Q
uestions

O
utlook

w
w

w
.baerkarrer.ch
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A few
 open questions:

•
H

ow
 w

ill FIN
M

A and the supervisory organisations
interact?

•
H

ow
 w

ill the supervisory organisations
and FIN

M
A address the (lim

ited) regulatory 
duties of trustees? 
�

W
ill they defer to the law

 applicable to the trust or w
ill they create a S

w
iss regulatory 

law
 of trusts? 

�
W

hat w
ill they (and the O

m
budsm

an) do w
hen S

w
iss m

andatory law
 conflicts w

ith 
the law

 applicable to the trust (fam
ily law

 or inheritance law
)?

�
W

ill FIN
M

A issue guidance ("circulars") on the substantive duties of trustees?

P
redictions and O

pen Q
uestions

O
utlook

w
w

w
.baerkarrer.ch
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